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34leaaf gi 4Rall qr r vi ur
Name & Address of the Appellant & Respondent

M/s. Veer Plastic Pvt. Ltd

al{ anfh <a 3rfl 3mar rials 3rra CMcTT % ill as za 3mgr a uR zuenfenf f)a
sag +;r 3tf@art at 3llTlc1 m~a-Tur ~ mw, "¢"X x-fcITTTT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'B"ffi1 -H-<¢1'< "cfjT~a,ur~ :
Revision application to Government of India :
(1) au sari yca stf@efzm, 1994 #t err 3IBTffi fl aarg Ty +mii a aR
~ 'efRT cBT ~-'efRT cf> Jim ug # 3isfa yrtarvr 3rd 'ra x=rfqcr, 'Jiffif mcB"R,
fa in+a, vlua fr, aft ifs, #ta la ra, ire +if, { fact : 110001 cBT
~ fl ~ I

0

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ?:!ft ml #t zrf a masa ft zrf arr fa#t vrIr UT 3l"rlf ¢1xxsl1
a f@hat queFI zw quertr ima ua gg mf i, za fh8arr at rver #

'cfIB erg fcpxfr ¢lxxs11 if m fcpxfr -~0-s1111x if "ITT mr l ,fauhr g{ st I

~,<(RIA.pp

·,:';i Jr.:'•' "'i'r.t i? -~

l'' ~t '..!.,
;,,,,,.I'•··

- -··
,: 3i. ,era

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(d) a cfi ™ fcpxfr ~ m ~ if f.-14ffaa l--!IB 1lx m l--!IB cfi fclAl-lf01 i qztmr zrcn
~ l--!IB 1lx '3 ttl I cizen Ra 3 \Jil' 'Jiffif cfi ™ fcpxfr ~ m ~ if A lit fa a
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(-rr) ~ ~ "cfjT 'TTT'fR fa R@mt Tr # as (@urea zu per a) faff fan nu
l--lIB'ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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~ ~ '3('{11qrj cBl' '3('qlqrj ~ cf) :fRfA cf) ~ 'GTI"~~~ cBl' ~ ~ 3ITT"
~ 3Tizyf "GTI" ~ tITTT ~ frr:r:r cf) jcil~cB ~. 3-Tlfrc;r cf) m tnfic, err "fl1ilT LR m
~ if fctm 3rf@efz1 (i.2) 1998 tITTT 109 m~~ ~ m-1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ ij('qlqrj ~ (~) Pllll-llcJC'i'\ 2001 ct A7:fB 9 ct 3TTflTTf fclP!Fcfl!c'. "Wf?f ~
<g-s #ah ufii , )fa mks a sf sr )fa feta ahr fl pi--rest g
~~c#1' q1-q1 ~ ct w~ ~ 3ITTfcR fcp.qr ufFlT ~ 1 ~ x=rr~ mm.~- cfiT
~l.cll~ft& ct 3TTflTTf tITTT 35-~ -ij fr£~ i:ifl" ct :f@R #a rr €tm-6 rear #6t ma­
ft it a1fg 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfcli.il.--i 3ITTfcR cfi x=rr~ uzj iccaa cl q? zn sa a st at r1 2oo/­
imx-r :f@R c#1' "iJi"R 3Tix usi ieaa ya ala a vnr st ill 1 ooo / - c#i" imx-r :f@R c#i"
"iJi"R I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tr zrcn, it satgrca vi araz or4tar mzaf@rawuf 3r4ha­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€r gra yca 3rf@)fzu, 1944 c#i" tITTT 35- uo-m/35-~ ct~:­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) qffaur peiia a if@r aft me ft zc, ab€tr 8Irye gi ala&
34l6tr mrznf@raw at f@q?ts 4)fear de ci i. 3. Jm. • g, { R4cal at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) i3cfd~ftla qRmc; 2 (1) cf) qarg3rm at 3rft, sr@halt mr
zycen, at ara yea vi ara a@l#hr nznf@ran (frez) 6t ufa &a 9feat,
375ratai-2o, q#ea zfaza cbl-CJl'3°-s, lf£lT01T ~. o-lt\l-Jc;l~lc;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate -Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ab€ta snr«a yen (3r4ta) Rural, 2001 cBl" tITTT 6 ct 3TTflTTf "Wf-5f ~:~-3 "B fr£~
fag 1gar 3r4l4tu nznf@erai at nu{ 3r4t fasg or4ta fa; T; 3mer #t a ufi ifea
'i.il""ITT 'mQ]cf ~ c#1' 'l-Jtrr, 6lj"fijj" c#i" air at aurzn mar u#faru 5 m m ~ cpl=f t. cmi
~ 1ooo /- imx-T ~ mlfi I 'i.il""ITT nra zca 6t 'l-Jtrr, 6lj"fijj" c#i" mist 3jk Gamma mar uifa
~ 5 m m 50 m 'ci"cb' 'ITT ill ~ 5000 / - imx-r ~ mlfi 1 'i.il""ITT ~ ~ c#1' 'l-Jtrr,
6lj"fijj" c#1' mir 3itman Tzar if T; 5o m Ia Gnat & asi q, 1000o / - imx-r
~mlfi I c#1' imx-r x-lt=.:lllcb xfutx-c.1'1 T a1fa a rue # a "fmtf c#1' uTT<) I ~
5IrU ell# fa# fa ran Pleb aBr ct ~ c#1' ~ cfiT 'ITT - - · ·

The appeal to the Appellate Tribunal shall be filed in quadruplicat.e1'~A-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall beic~~;J11iamie~~aJnst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.s/,qopz., a111i,18.s\\-0~9DO/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to sp,e_Lgr( an~;~ve $'@\'c
respectively in the form of crossed bank draft in favour of Asstt. Regisw~ 'g"ms. t,tr i..}. _ 0 ,. p ,.....,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribumal is·, situated ·

(3) zuf za 3mer i a{ ga sr?ii ar hrz a at rte silt fg sh ar grar srfa
~ ~ fcITTIT u!RT ~ ~ e12Zf cr; mer ~ ~ fcp ~ ~ crn?f ~ ffl cr; frg zuerRerf rft#ta
~cm ~~ m~ ~ cm ~~ fcITTIT iJiIBT t I

In case of the order covers a number of order-in-Original, fee for each O.LO. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·114lu [ca 3rf@rzr 197o zqem visit@er at~-1 cfi 3RfT@~~~
a 3ma zn qd 3rag zrenfenf fvfzu qf@rat arr r@la 6t ya 4fa u
"fi.6.50 'C!"fT cITT .-ll Ill 16-1 u zrca fez mmst afeg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga ah iif@a ii st firur ma ara fuii 6t ail ft er 3nraffa fa ufTffi t
\JJT Rt zyca, kt1 3alzrca vi hara sr#lat mrqf@rout (aruffaf@) fru, 1982 B
ffea &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar res, 4c&tr3nrz rcas vivars 3r4hr If@swr (fa) a 4fr 3r4i ami
a#ctr 3en la 3if@1fGzr, &&yy Rt enr 39n ah3ia fatzr(gin-2) 31f@)fzr 2a8(2&g Rt

.j

in 29) fecaia: €.,2&g sitRt fa#hr 31f@)fun, &&g #srnr3 a 3iaiir hara at 3ft Era ft
"are, zrffR are u4.fa am scar 3rear; k, arf fazrnra3iriia am c#l"~ crrc4'r

"
3r4f@a2zr if?rarasz 3rfrat
ac4tr3en greasviharah 3iaaiamar fcncr -mr ~fcK!i" ,, *~ ~nf.i:tc;rt

.j .j

(i) tfRT 11 ±r a 3ii ffa
(ii) ark sa #t at a{ za f@

(iii) @tr#z su fez1rat # fun 6 h 3iair er var
-» 3m7atsgrfzrz fazrnrhwan fa4tr i. 2) 3rf@@z1+, 2014 # 3mar ua fa@3r4taruf@)ah#

"
trJrllJ~~~ 'Q'cf Jf1frc;r cfi1"~al'ffeWf I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of ·the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z if it,zr 3narau3r4mfrswr ahwar sii eyes3zrar Ice <TT c\05 fctc:11\?ia tn" 'c'lf
J:lfJT fcnQ" oN ~rc;:ci, ~ I0% W@1;;:r'Cf{ 3it srziha vs fa cl IRia ITT~ c;us~ IO 0/i, W@TiTf tR cf';'r~~~ I

.j .j ~

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty oi:,a~t~...penalty are in dispute, or
penalty, where penalty alone is in dispute." . ~~;,.e;::f1i7?. .

%·a_l:, I,,,....,
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ORDER IN APPEAL

This appeal has been filed by M/s. Veer Plastics Pvt.Ltd., Kalol(for brevity-"the

appellant") against order-in-original No. 01/ST/Ref/DC/15-16 dated 05.01.2016 (hereinafter

referred to "the impugned order') passed by the Deputy Commissioner, Central Excise, Kaloi

(hereinafter referred to as "the adjudicating authority")

2. Briefly stated, the appellant has filed six refund claims totally amounting to

Rs. 19,04,828/- under notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax

paid on the taxable services, which were received and used for export of gciods manufactured by

them. The said notification grants rebate of service tax paid on specified services, received and

used by exporter of goods, by way of refunding the service tax so paid, subject to certain

conditions. The taxable services involved are: [a] Transport of Goods service; [b] Custom House

agent service; and [c] Forwarding & Forex service. The adjudicating authority, vide the

impugned order has rejected the refund primarily on· the ground that the appellant being a

manufacturer-exporter, the 'place of removal' was the "port of export" for them; and that since

these services were rendered upto the 'place of removal', refund ought not to have been allowed

in view of Sr. No. l(a) of notification No. 41/2012-ST dated 29.6.2012, which states that the

taxable services should have been used beyond the 'place of removal', in order to qualify for

rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that the

services utilized by them were related to export of goods only; that the refund claims pertained to

earlier period was granted by the department.

0

4. Personal hearing in the matter was held on 24.08.2016. Shri Anil Gidwani, Consultant

appeared before me on behalf of the appellant. He reiterated the submissions made in the appeal

memorandum and submitted additional representation dated 24.08.2016; that Clause (A) and (B)

of Explanation contained in Notification No.41/2012-ST dated 29.6.2012 have been amended

retrospectively for the period 1.7.2012 to 2.2.2016, by virtue of Section 160 of the FinanceAt,
2016.

0

t
5. I have carefully gone through the facts ofthe case on record and the submissions made by

the appellant. The instant appeal is required to be considered in view ofnotification No.41/2012­

ST dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016 and definition

of 'place of removal'. Therefore, it is necessary to reproduce the relevant excerpts of the said

notification and definition of place ofremoval.

The relevant excerpts ofthe notification No. 41/2012-ST are as follows:

Providedthat­
(a) the rebate shall be grantedby way ofrefundofservice tax paidon the specifiedservices.

Explanation. - For the purposes ofthis notification,­
(A) "specifiedservices" means ­

(i) in the case ofexcisable goods, taxable services that have been used ­
beyondtheplace ofremoval,for the export ofsaidgoods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor

export ofsaidgoods; ---...,-__;,:-.... ~
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but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (CJ of
clause (l) of rule (2) of the CENVATCredit Rules, 2004;

(BJ "place of removal" shall have the .meaning assigned to it in section 4 of the Central
Excise Act, 1944 (I of 1944); "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit Rules,

2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (a), thefollowing clause shall be inserted, namely­

'(qa) "place of removal" means-
(i) a factory or any other place or premises of production or man11facture of the
excisable goods;
(ii) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of d11ty; 1
(iii) a depot, premises of a consignment agent or any other place or premises from
where the excisable goods are to be sold after their clearancefrom thefactory,
from where such goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

0

8.

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill isfiled by the
manufacturer exporter and place of removal would be this Port/lCDICFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly.

A combined reading of the notification No. 41/2012-ST dated 29.62012, along with the

0

clarifications issued by the Board on the term 'place of removal' and the insertion of its definition

into the CENVAT Credit Rules, 2004, clearly leads to a conclusion that the rebate under

notification ibid, is to be granted by way of refund of service tax paid on the 'specified services',

which are received by an exporter of goods and used for export of goods. The 'specified

services' in the case of excisable goods are those taxable.services that have been used beyond the

'place of removal', for the export of the said goods and which are not mentioned in sub-clauses

(A), (B). (BA) and (C) of clause (D of rule (2) of the CENVAT Credit Rules, 2004. Of course,

these refunds are subject to other conditions mentioned in this notification. In light of above,

the Deputy Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not eligible

to the appellant.

Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses (A) and

(B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012, were

retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced

below:
160. (I) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) mumber G.S.R. 519(E), dated the 29th June, 2012 issued under section 934 of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (I) been in force at
all material times. ~-~ ~~

0
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(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012]

THE TENTH SCHEDULE
(See Section 160)

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely.:
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their ex:port;";

(b) clause (BJ shall be
omitted.

. '
Period of effect of
amendment
1" day of July 2012 to""d day February,
2016.

(both days inclusive)

0

10. The effect ofthe aforementioned retrospective amendment brought into vide Finance Act,

2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified services' would now

mean taxable services that have been used beyond the factory gate or any other premises or place

of production for the period of retrospective e amendment, i.e. from 0 1.07.2012 to 02.02.2016.

The disputes based on the contention that every service upto the port [which in the case of

manufacturer-exporter was the 'place of removal'] would not be a 'specified services' and

therefore would not be eligible for refund under notification. No. 41/2015-ST dated 29.6.2012,

stands resolved. Now, the effect of the aforementioned retrospective anendment is that any

taxable service used beyond the factory gate or place or premises ofproduction ofmanufacturing,

etc. would thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed legal

position, the impugned order holding that the services under consideration were rendered upto the

place ofremoval, port being the place ofremoval - becomes extraneous.

11. In view ofretrospective amendment in the notification ibid, the impugned order becomes

non-est. Hence, the impugned order is set aside and the case is remanded to the adjudicating

authority to decide the matter afresh, in view ofthe foregoing discussion.

0

Date:12 /09/2016

Attested J ·2.2)))
Superintendent (Appeal-I)
Central Excise, Ahmedabad

ar Srivastav)
Commissioner (Appeal-I),

Central Excise, Ahmedabad



7

BYR.P.A.D.

To

Mis Veer Plastics Pvt.Ltd.,
Block No.327, Santej-Vadaj Road, Santej,
Taluka -Kalol,
District, Gandhinagar, Gujarat.

Copy to:­
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-Ill
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
%.The Deputy/ Assistant Commissioner, Central Excise, Kalol Division.

Guard file.' '
6. P.A
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